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Abstract

The Americans With Disabilities Act of 1990 raises many legal issues with regard to conducting pre-
employment polygraph examinations that are neither addressed in the law itself nor any
subsequent case law. The author provides guidance and practical solutions to such issues as when
to conduct examinations relative to the Conditional Offer of Employment, drug and alcohol abuse
as protected disabilities, dealing with unsolicited pre-offer health information and Reasonable
Accommodation as it applies to pre-employment interviewing and polygraph examinations.

In the world of federal employment
laws, the Americans With Disabilities Act
(ADA), which went into effect in 1991
(Americans With Disabilities Act, 1990}, is one
of the most recent and as a result has
generated very little case law. To date, the
vast majority of claims filed under this law
have dealt with those portions of the law
concerning access to public and private
buildings (ADA, Title III). Nevertheless, there
are many issues that the legislation raises that
are directly applicable to pre-employment
polygraph examinations and neither
adequately explained in the Act nor resolved
by case law. The following is an attempt to
articulate these issues and suggest practical

solutions for examiners conducting pre-
employment interviews or polygraph
examinations. These suggestions should not

be constructed as legal advice and all actions
contemplated from this discussion reviewed by
the reader’s own legal consul.

Effected Employers

Exempt from the Americans with
Disabilities Act are all federal employers, all
wholly owned subsidiaries of federal
employers, Indian tribes and IRS Code 501(c)
tax-exempt organizations such as churches.

However, many federal employers have
voluntarily chosen to adopt the federal
employment laws as internal policies. Since

i
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many courts consider the employer’s practices
as well as policies, interviewers and polygraph
examiners employed by federal agencies are

encouraged to review their own internal
procedures regarding the ADA  before
assuming  there are no  compliance

requirements. It should be noted that there is
no per se law enforcement exemption to the
ADA.

The Conditional Job Offer

The ADA does not outlaw any pre-
employment question. or test that was legal
prior to the implementation of the Act.
Questions or tests that were legal before the
ADA are still allowed. However, for some
employers, the issue of when certain questions
may be asked might require some changes to
previous pre-employment selection practices.
When in turn centers around the Conditional
Job Offer [Technical Assistance Manual, 1992,
5.5(a)] which is that point in the selection
process that the applicant is offered (promised)
a job, conditional upon the successful
completion of the remaining steps in the
selection process. In the case of police
applicants, this clearly should occur before the
physical and before the written or oral
psychologicals. Even though the polygraph
instrument is a medical recording device that
records physiological changes in the body
which, in turn,

! Correspondence may be directed to Stanley M. Slowik, President, Stanley M. Slowik, Inc., 28164 Tresine Drive, Evergreen,
Colorado, 80439, www.StanleySlowik.com or Slowik@Worldnet.ATT.net.

217

Polygraph, 2005, 34(4)






