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The Americans with Disabilities Act Amendments Act and
' Polygraph Compliance Issues

Stanley M. Slowik

Abstract

The Americans with Disabilities Act Amendments Act, which became effective January 1, 2009,
fundamentally changes the focus of disabilities laws. It does this by refocusing the law from the
previous determinations of who qualifies to the employer’s responsibilities to participate in the
interactive process with the applicant to find a reasonable accommodation for claimed (e.g., pre-
employment) or “should have known” (e.g., current employees) disabilities. Polygraph examiners,
particularly those affiliated with public employers who were largely unaffected by the 1990
Americans with Disabilities Act (ADA), should now expect numerous and frequent challenges

under the ADAAA. Accordingly, they should prepare for these challenges.

In this article the

provisions of the ADAAA and its effect on how employers and their agents will have to adjust are

described.

Effective January 1, 2009 all
employers and agents of employers, including
polygraph examiners conducting polygraph
examinations for many public employers,
must comply with the new Americans with
Disabilities Act Amendments Act (ADAAA).
This law, as is the case with most federal
employment laws, excludes all federal and a
few other types of employers. However, since
many federal law enforcement agencies have
adopted the federal employment laws as
internal  policies, polygraph examiners
~working for such agencies will need to
familiarize = themselves with the new
requirements that are likely to influence
polygraph procedures and practices under the
ADAAA.

Most of the requirements of the
original Americans with Disabilities Act (ADA),
effective 1991, and the case law applicable to
polygraph that is just now beginning to evolve,
remain the same under the new ADAAA.
Therefore, the confusion generated by the
Buchanan  (Buchanan, 1996) and Leonel
decisions (Leonel, 2005), still remain
unresolved. Specifically, the Appellate Courts

in the 5th Circuit (Buchanan) cited polygraph
as one of the excessive conditions to the
Conditional Offer of Employment (COE)
leading to the conclusion that offers with too
many conditions are not “real” and therefore
improper.  Subsequently, the 9th Circuit
(Leonel) reaffirmed this: opinion so that both
decisions indicate that
examinations should be given before the
Conditional Offer of Employment (COE).
Unfortunately, the Equal Employment
Opportunity Commission (EEQC), the federal
agency that investigates complaints
concerning violations of federal employment
laws, has indicated that polygraph
examinations conducted prior to the COE
should not include any pre-test questions
regarding the subject’s physical or mental
health even if the responses are only used to
evaluate suitability for testing and are never
reported to hiring decision makers (APA
Newsletter, 1992). An evaluation of
physical/mental health is required by both
the American Polygraph Association’s (APA)
Standards of Practice and the procedures
taught by all sanctioned polygraph schools
(APA By-laws). Polygraph examiners,
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